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A. POLICY STATEMENT:

1) Purpose:

It is the policy of the Office of Mental Health to ensure that services are provided in a
manner which maximizes the autonomy of patients and prevents exploitive behavior by
employees. The purpose of this policy directive is to inform employees of the
characteristics of exploitive behavior, to identify and prohibit certain activities that are
inherently exploitive, and to provide guidance to assist employees in self-evaluating their
interactions with patients.

There is an implicitimbalance of power between those who work in the mental health
care and treatment environment and those who seek care within this environment. This
asymmetry in power, if not understood and respected, can lead to exploitation of some
patients in a variety of ways, regardless of whether or not this is the intended result.

Certain developmental stages, psychiatric symptoms, treatment settings, and pre-
existing relationships may increase a patient’s vulnerability to exploitation. Furthermore,
a patient’s vulnerability may fluctuate as he or she moves through the treatment system.
In general, patients are more vulnerable in a relationship with a current provider than with
past providers. Inpatient and residential treatment settings have higher potential for
exploitive relationships with staff than outpatient settings.

A therapeutic relationship can only exist when a safe environment is made available for
patients. When appropriate clinical boundaries are disregarded and employees place
their own needs and goals above those of patients, exploitation can result.

It is not the Office’s intention to inhibit basic acts of kindness, nor is it the intention of

this policy to focus facility efforts on unreasonably controlling normal human interactions.
However, because of the potential in the patient-employee relationship for exploitation
and the damaging consequences of such exploitation, itis crucial for staff to be made
aware of the power imbalance inherent in treatment settings, the appropriate boundaries,
and the need to fully respect them in order to uphold the integrity of the treatment
agreement and the overall treatment setting. Thus, the main goal of this policy is to
ensure meaningful employee training and education on this unique dynamic.

Since the therapeutic relationship is an agreement between the patient and provider that
exists solely to serve the patient’'s needs, exchanges between patients and employees
must be consistent with the patient’s therapeutic plan, regardless of how these
exchanges are labeled or the employee’s original intent in initiating the behavior. In this
regard, it is also important to remember that in any individual patient interaction, the
therapeutic well-being of other patients in the facility or program may ultimately be
impacted. Therefore, the primary concern of all employees of the Office of Mental
Health must be the welfare of all patients served in a facility or program. As such, they
must always act with the utmost care and good faith with patients. Ensuring that the
patient’s recovery is the main objective in the patient-provider relationship is a critical
factor in empowering patients to make healthy choices and in fostering reintegration into
their communities.
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Because in many cases it is difficult to precisely capture and categorize all human
interaction, employees may still encounter many “grey areas” when relating with
patients, even after being informed and trained on this topic. For this reason, the policy
encourages facilities to utilize their Facility Ethics Committee to consider and advise in
cases which involve special circumstances or matters not directly addressed in this
directive. Additionally, many employees may find it helpful to consult with clinically
trained colleagues or peers in making determinations with regard to whether or not
certain patient/former patient interactions in which they are already involved, or are
contemplating, might be problematic.

This policy directive is intended to set forth a basic floor of requirements that must be
followed by all facilities. Because experiences in each facility can vary widely, facilities
may wish to supplement these requirements with additional detail to best suit their
individual needs.

2) Applicability: This policy directive applies to employees of all programs under the auspices of
State-operated psychiatric facilities, and/or other employees of the Office of Mental Health
in their interactions with any person receiving services from OMH. The principles set forth
in this policy directive must be followed by all employees and are in addition to, and not a
substitute for, any applicable laws, regulations, or ethical guidelines governing their
respective professions or recommended by their respective professional associations or any
other relevant organization.

B. RELEVANT STATUTES AND STANDARDS:

Mental Hygiene Law, Article 7

Mental Hygiene Law, Section 33.13
Mental Hygiene Law, Section 33.16
Public Officers Law, Sections 73 and 74
OMH Official Policy Directive OM-350
OMH Official Policy Directive QA-510
OMH Official Policy Directive PC-525

C.DEFINITIONS: For purposes of this policy directive:

1) Close personal relationship means one on one interaction between a patient and an employee in which
a substantial amount of time is spent together outside of the context of the services that constitute a patient’s
treatment plan.

2) Commercial advantage means the purchase or provision of goods or services at other than fair market
value.

3) Commercial relationship means an exclusive interaction between a patient and an employee which
involves the purchase or provision of goods or services (other than mental health services) at fair market value.
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4) Employee or Staff means an administrator, employee, consultant, volunteer, or student affiliated with a
program under the auspices of the Office of Mental Health, or a person employed by an entity which has a
contract with such a program. For purposes of this policy directive, the term “employee” or “staff” shall
include employees or volunteers who are also patients of the facility or program.

Implementation Guidance: Peer advocates, peer specialists, and recipient associates,
which are included in this definition, can present special issues and circumstances with
regard to patient interaction and networking. These cases should be brought to the
Facility Ethics Committee for consideration in accordance with section D)6) of this
directive.

5) Exploitation means the use by an employee of a patient’s person or property or of the treatment or service
provision relationship in a manner that results in, or is intended to result in, personal profit or gain (beyond the
employee’s authorized compensation) or personal advantage for the employee.

6) Sexual behavior means:
i) engaging in any form of communication intended to promote or produce sexual contact; and/or
i) sharing or providing sexually stimulating media, irrespective of any physical touching or sexual contact.

7) Sexual contact means any touching of the sexual or other intimate parts of a person's body with the intent
of gratifying sexual desire of either party. For purposes of this policy directive, “sexual contact” includes the
term “exploitive sexual activity,” as defined on OMH Official Policy Directive PC-525%,

8) Treatment or service provision relationship means the provision of mental health services, residential
counseling, or supervision or participation in the specific planning of such services, for an individual patient.
While this relationship may involve members of the patient’s treatment team (or functional equivalent), it is not
necessarily limited thereto.

D. BODY OF THE DIRECTIVE:

This policy directive consists of 8 sections:

0 General Principles Applicable in All Treatment Environments. This section sets forth a
list of governing principles that are integral to the provision of all mental health care and
treatment.

Prohibited Actions - All Treatment Settings. This section sets forth a list of acts that are

1“Exploitive sexual activity” means sexual contact, not necessarily abusive or assaultive in nature,
in which participation is encouraged through manipulative or insidious means. (See OMH Official Policy
Directive PC-525).
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considered exploitive of patients, regardless of the treatment setting in which the
services are delivered, and regardless of the job function of the employee.

Prohibited Actions - Inpatient or Residential Settings. For employees providing care and
treatment in an inpatient or residential setting, this list of prohibited acts appliesin
addition to the list of acts set forth in section 2.

0 Prohibited Actions - Outpatient Settings. For employees providing care and treatment in
an outpatient setting, this list of prohibited acts applies in addition to the list of acts set
forth in section 2.

Post Discharge Relationships: Guiding principles applicable to employee interactions
with discharged patients are set forth in this section.

X Role of Facility Ethics Committee.

Reporting Requirements.

D Education and Training Requirements.

1) General Principles Applicable in All Treatment Environments. The following core principles
are an integral foundation of mental health care and shall apply to all employees of the Office of Mental
Health, regardless of the treatment setting in which they are providing services:

a) When performing their duties, employees shall exhibit compassion and respect for human dignity and
shall treat patients, families, other employees, and visitors to the facility or program with courtesy.

b) Employees shall interact with patients in a manner that respects their personal, human, legal and civil
rights.

¢) The actions of employees shall be based on the best interests of patients rather than on personal
interest, gain, or benefit of the employee.

d) With regard to individual employees, any applicable professional or ethical guidelines to which they are
bound that are more stringent than the provisions of this policy directive will apply.

2) Prohibited Actions - All Treatment Settings. For purposes of this policy directive, the following
actions are generally considered to be exploitive of patients, whenever and wherever they are engaged in by
employees of the Office of Mental Health:

a) engaging in any of the following without requesting and obtaining prior documented approval from a
patient’s treatment team or functional equivalent, who may consult with the Facility Ethics Committee in
making their determination:

1) inviting patients socially to the employee’s home, visiting patients socially in their own private
homes, or accompanying or meeting patients socially in other settings;
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Implementation Guidance: In many communities and situations, it may not be
feasible or reasonable for employees of programs to avoid social or other
nonprofessional contacts with patients who are receiving care on an other than
inpatient or residential basis. Sensible efforts to reintegrate patients into their
communities and facilitate their involvement with advocacy efforts are not
intended to be construed as exploitive. Nevertheless, employees must always be
cognizant of the welfare of the patient when interacting with persons who receive
mental health services, and should disclose interactions which might be subject to
the provisions of this policy directive to the appropriate Facility Ethics Committee
to confirm that such interactions are not exploitive, intentionally or unintentionally.

2) accompanying or meeting patients off the treatment or service site for any outing or activity that is
unscheduled and is not part of the treatment plan, or, with regard to case management services,
accompanying or meeting patients in a manner inconsistent with case management services;

3) offering or receiving gifts; and/or

4) corresponding with patients;

Implementation Guidance: In alimited number of cases, it is possible that
corresponding with a particular patient post-discharge may, in fact, have a
positive therapeutic effect. In such cases, with approval from the treatment team
or functional equivalent and/or the Facility Ethics Committee and with knowledge

that the patient will not misinterpretthis overture, such correspondence should not
constitute exploitive behavior.

b) arranging post-discharge plans beyond the scope of the treatment or service provision relationship,
including but not limited to referring a patient to a discharge setting in which the employee has a
proprietary interest or inviting a patient to live with the employee after discharge;

c¢) accepting former patients of OMH operated psychiatric facilities or programs into the employee’s
private practice for treatment, care or service, unless at least six months has transpired since the
patient’s discharge from an OMH operated facility or program, except for continuity of care in accordance
with OMH policy directive OM-350;

d) condoning, encouraging, or facilitating unacceptable or illegal patientbehaviors, including but not
limited to inappropriate patient sexual activity, uncompensated work, improper use or sale of alcohol or
prescription drugs, or use or sale of illegal drugs;

e) borrowing or otherwise acquiring or using patient's money or property for the benefit or purposes of the
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employee or others who are not the patient;

f) handling patient money or possessions in a manner inconsistent with the guidelines set forth by official
OMH and/or facility policy; and/or

g) soliciting or accepting any commercial advantage from a patient or former patient.

3) Prohibited Actions - Inpatient or Residential Settings. Patients who are receiving care in
inpatient or residential settings may have increased vulnerability to exploitation due to the nature of the
treatment setting and/or the acuity of their mental health symptoms. Therefore, the following provisions shall
apply relative to patients receiving care in these settings, in addition to the provisions set forth in section D)2)
of the directive:

a) Employees shall not, in any way, encourage, facilitate, promote, or engage in any sexual behavior,
sexual contact or close personal relationship with any inpatient or residential patient, with or without the
patient’s consent?.

b) If any pre-existing or prior sexual or close personal relationship exists between an employee and a
patient, this relationship must be reported by the employee to appropriate facility staff at the beginning of
the treatment or service provision relationship in order to ensure that any resultant action that is clinically
necessary is taken, such as making adjustments to the patient's ward assignment, appointment
schedule, or treatment plan. However, in all cases, the employee must take all reasonable steps to
remove him/herself from a service or treatment provision relationship with a person with whom he/she has
a pre-existing or prior close personal relationship.

c) Employees shall not encourage, enter into, or agree to enter into in the future, any

commercial relationships with patients. However, if any pre-existing or prior commercial relationship
exists between an employee and a patient, this relationship must be reported by the employee to
appropriate facility staff at the beginning of the treatment or service provision relationship in order to clarify
these relationships with the treatment team or functional equivalent and/or the Facility Ethics Committee,
to determine if any resultant action is clinically necessary.

4) Prohibited Actions - Qutpatient Settings. In general, patients who receive care on an outpatient
basis may be less vulnerable to exploitation than patients in inpatient/residential settings, although individual

circumstances are always relevant. Therefore, the following provisions shall apply relative to patients
receiving care in these settings, in addition to the provisions set forth in section D)2) of the directive:

a) encouraging or engaging in any sexual behavior, sexual contact, and/or close personal relationship

2Cases involving sexual contact and/or sexual behavior between an employee and a patient, in any
treatment setting, require review and reporting as an incident in accordance with OMH Official Policy
Directive QA-510.



State of New York Date Issued T.L Section #
OFFICE OF MENTAL HEALTH | 10-10-02 02-10 PC-527

Section

Patient Care

OMH

OFFICIAL POLICY MANUAL Directive Employee/Patient Relationships

with any patient under the age of 18;

b) encouraging, facilitating, promoting, or engaging in any sexual behavior or sexual contact with an adult
patient who is receiving services from a program in which the employee works, with or without the
patient’s consent;

¢) encouraging or engaging in any close personal relationship with an adult patient who is receiving
services from a program in which the employee works;

d) engaging in a commercial relationship by providing or receiving services outside such treatment or
service provision relationship in exchange for monetary or non-monetary remuneration; or

e) establishing a treatment or service provision relationship with an individual with whom he or she has
had a pre-existing sexual contact, or close personal relationship.

i) If any pre-existing or prior sexual or close personal relationship exists between an employee and a
patient, this relationship must be reported by the employee to appropriate facility staff at the

beginning of the treatment or service provision relationship in order to ensure that any resultant action
that is clinically necessary is taken, such as making adjustments to the patient’s ward assignment,
appointment schedule, or treatment plan.

ii) In all cases, the employee must take all reasonable steps to remove him/herself from a service or
treatment provision relationship with a person with whom he/she has a pre-existing or prior close
personal relationship.

5) Post Discharge Relationships. The provisions of this subdivision are applicable in cases involving
close personal and/or sexual relationships with former patients. Provisions regarding commercial
relationships with discharged patients can be found in subdivisions D)2)c) and g), above.

a) Guiding principle:

1) Because of the nature of the therapeutic process, continued residual effects from mental health
treatment can be experienced long after a patient has been discharged from a facility. Furthermore, the
power differential that can give an employee a disproportionate emotional advantage over a patient can
still exist after discharge. In this regard, concerns about patient exploitation do not necessarily diminish
immediately upon discharge.

2) Since courses of mental health treatment may involve repeat hospitalizations at the same facility,
employees who have embarked upon sexual or close personal relationships with discharged patients
could find themselves in difficult situations if those same individuals are readmitted for care.

3) For all of these reasons, all employees should be cognizant of the exploitive potential for any sexual or
close personal relationship with an adult individual with whom the employee had previously beenin a
service provision relationship, and must be fully prepared, if requested, to demonstrate otherwise. In this
regard, itis usually in the best interests of both employees and former patients to avoid engaging in such
relationships.
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b) Patients under age 18.

1) Regardless of treatment setting, it is exploitive, and may also be illegal, if an employee encourages or
engages in any sexual behavior and/or sexual contact with any former patient under the age of 18.

2) Regardless of treatment setting, it is presumptively exploitive if an employee encourages or engages in

any close personal relationship with any person under the age of 18 who the employee knows or should
have known is a former patient of the facility in which the employee works.

¢) Adult patients.

(1) Employees subject to professional standards and ethical guidelines must at least adhere to any time
limitations imposed therein before engaging in a close personal or sexual relationship with an adult
patient after his or her discharge from the program or facility in which the employee works.

(2) Regardless of the whether or not an employee is subject to professional or ethical guidelines, in all
cases where a question has been raised as to whether or not any employee’s conduct in relation to a
discharged patient is exploitive, the employee’s culpability will be based on a review of all relevant factors,

including but not limited to:

i) the amount of time that has passed since the former patient was discharged,;

i) the nature of the employee’s job function as it related to the former patient when he/she was under
the care of the facility or program;

iii) the vulnerability of the patient; and
iv) the likelihood of adverse impact on the former patient and others.

6) Role of Facility Ethics Committee.

a) The Facility Ethics Committee, with participation by the Facility Clinical Risk Manager, shall review,
consider, and render advice in cases wherein it is not clear if an actual or contemplated interaction with a
patient is potentially exploitive, or in individual cases where exceptions to the policy directive are sought.

b) The Ethics Committee may, as needed, consult with members of the patient’s treatment team, or
functional equivalent, in the course of such review. The perspective of patients, former patients, or family
members may also be useful in these deliberations.

¢) Such cases shall be brought to the Facility Ethics Committee in accordance with internal facility
procedure.

d) Results of such reviews and recommendations, and any corresponding determinations, shall be
recorded and documented in the Facility Ethic Committee minutes.

e) For purposes of this policy directive, the Facility Director shall serve as the Commissioner’s designee
for each facility or program, for purposes of waiving certain provisions of this directive in individual
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circumstances. The Facility Director shall take into consideration recommendations by the Facility
Ethics Committee in making such determinations. All waiver determinations must be documented.

f) For purposes of this policy directive, requests for review of matters involving Central Office employees
shall be submitted to the Director for Quality Management or his/her designee, who shall designate a
Central Office review committee with appropriate representation.

7) Reporting Reguirements. Employees who have information relative to allegations of patient
exploitation or employee deviation from standard practice must immediately report this information to the
Clinical Risk Manager of the facility or program, who shall initiate any necessary follow-up or investigation®.
Depending on the individual circumstances, employees with such information shall also make any other
reports required by law or other OMH policy directive.

8) Education and Training Requirements.

a) All facilities or programs must include in their patient handbooks information designed to alert patients
to the various forms of exploitation, to advise them regarding OMH’s policy on employee-patient
relationships, and to inform patients of their rights in this regard.

b) All facilities or programs must develop and implement, as part of orientation and ongoing in-service
training for all employees, a program that addresses the issue of appropriate clinical boundaries in
employee-patient relationships and which provides a thorough explanation of the facility or program’s
policy on employee-patient relationships. Such training shall include, but shall not be limited to,
information about the potential for exploitation not only of current patients, but of persons recently
discharged from inpatient or residential facilities.

3In cases where the Clinical Risk Manager may be involved in the alleged exploitation, reports
should be made directly to the Facility Director.




